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s Adapting Law to Climate
Change Impacts

“a kind of laziness, an arrogant faith in
our ability to react in time to save our

skins”
(Al Gore 1992)



LA Adaptation’s legal contours

Climate Change Adaptation
Research Facility

How can law and legal institutions help us respond to
the inevitable impacts of climate change?

« Law as a driver of adaptation

 Promoting and contributing to adaptive
capacity - frameworks for prevention and
damage avoidance

e |mprove capacity to cope with damage -
compensation regimes when anticipatory
adaptation has not been adopted

Do no harm - ensuring law does not act as barrier to
adaptation

 Law to help develop capacity to seize opportunities
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e AUSEFAlIA'S vulnerabillity to
climate impacts

.

e Locations, sectors, and groups affected differently
* Very remote populations
* Indigenous populations

* Climate-dependent industries (primary industries,
tourism, mining)

* Climate already highly variable - susceptible to drought
* Urban settlements along coastal strip

 Iconic environmental assets e.g GBR

e High levels of species endemism
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e Challenges for

adaptation policy

1. Current management of existing stressors
poor

2. Exacerbation non-linear and affected by
global changes

3. Existing impacts will be experienced in new
places, so will be new impacts for those
communities, industries, environments

4. At least another 100 years of impacts in the
system (minimum)
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CO., concentration, temperature, and sea level
continue to rise long after emissions are reduced

Magnitude of response

G0 emissions peak
0 to 100 years

Today 100 years

INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE

Time taken to reach
egquilibrium

Sea-level nige due tojce melting:
several millennia

Sea-leval rise due to thermal

expansion: !
centuries to millennia

Temperature stabilization:
a few centuries

(- stabilization;
100 to 300 years

CO5 emissions
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Challenges for

adaptation policy

1. Current management of existing stressors poor

2. Exacerbation non-linear and affected by global
changes

3. Existing impacts will be experienced in new
places, so will be new impacts for those
communities, industries, environments

4. At least another 100 years of impacts in the
system (minimum)

5. Policies must address complexity of
Interactions
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- Population

Values and beliefs

- Govermnment inslitutions

- Economic systems

 Laws and regulations
Tachiaiogy




e Challenges for law-makers

Climate Change Adaptation
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.

 Most law responds/reacts to specific
identifiable problem

 Environmental law* = project or activity driven
and focussed
* EIA focusses on project (or strategy) cf

 Pollution control could be exemplar, but is usually
activity-driven rather than absorptive capacity

driven

e Threatened species planning = good model, but
expensive and slow

* Need to think differently about what
*adaptation law” might need
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Dealing with extreme uncertainty

o Climatic uncertainty

 Environmental uncertainty

* Policy objective uncertainty
Precautionary approach

Focus on trends and design adaptive regime that can deal
accommodate uncertainty
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Dealing with irreversibility

“They re already beginning to adapt”
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Dealing with need for localised

adaptation

o Adaptation strategies will be spatially,
sectorally, culturally, economically, and
environmentally contingent

« Harder to design laws to fit every circumstance

« Authority and efficacy of law Is diminished if
application is fragmented or non-uniform
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Designing adaptive laws (I)

« Clarify policy objectives - triage? “conservation insurance”?

* No-regrets - preserving future options - minimise use of property
rights (constrain future options)

* Preference for taking action in the face of uncertainty, especially
where consequences irreversible

o Staged measures automatically commence when monitored
thresholds are reached

* Build review and evaluation of adaptation strategy and of law
itself (seldom done)
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Designing adaptive laws (I1)

* Good environmental/sustainable
development governance principles should
still underpin adaptation planning and law

e Precautionary principle

e Public participation

o Subsidiarity

e Full cost pricing of environmental resources
e Polluter pays
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Designing adaptive laws (lll)

* Avoiding harm and reducing risk

Timing - prevent rather than compensate

Scope of risk —reduce impacts and address causes
of cc

Burden transfer —reduce risk don’t merely transfer it

Liability — create liability for risks that cannot be
eliminated or reduced

e Reducing vulnerabillity

Consider cope of social injustice addressed
Capacity building

(Dow et al)
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- ... Designing adaptive laws
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e Supporting human rights and well-being

(Dow et al)

e Climate change impacts will intensify and exacerbate
entrenched social injustice: the poor, the elderly and the
Infirm (local and global scales)

* Avoid unintended consequences of adaptation responses

(emergency response powers - lessons from Hurricane
Katrina)
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Walker v NSW Min
for Planning

11 June 2008

news

light on Sandon Point assessments —

iored flood risk

SPEAK o
up

swed Lo the proponent.”
“As such, it did not form
part of the departmeni’s
letter Lo the proponeont
dated 24 April 20048 and
therefere does not appear
in . the proaponenls e
vironmenial asspssment re-
pori.” the m modal.
Mr Dooley also swid Uhe
BN Comumission of Inguiry
imto Samdon Polnt had not
imte aceound infos

mation in the proposenl’s
Ession.

bm
Develaper Stockinnd
chose pol to comzment on

yostenday.
Mr Dooley alse warmed
that glanning dopartment
stafMers and the mindster
could be persanally liable
should thoy conlinue o B
nore the Department of
Natural Resources” sdvice.
“A failure o reasonsbiy
mddress the Nood sk o
agemaent iEsnes on the site
mny nullify the indemnity

provisdions.” e said.
The spokesman from thee
planaing departseent said o

wide varicty of regarts ancl
sfndics were taken into ae-
couni  during the assoxs-
fT uEL:ho Sandon Point

PrOEISE

“The department nalso
commissioned itz own
extarnnal and indopendent
expert ood stedy for the
site 1o ensare thai all the
necessary informption was
avmiliable to it in ondertak-
ing its pssessment,” e said.

=Pt ahoold also be moeded
thot ihe proponent will
meed o providde furiber de-
il a= part of the ssoeas-
menl process for cnch of thie
dividual project  appli-

cations on the sibe™

The Sandon Point pro-
posal has been staunchly
opposed by some residents
of the aren, In Novembes

yoar, veleran Sandon
FPoinl octiviet Jill ‘Walloor
challenged Planning Minis-
ter Frank Sartor’s consant
of the proposal™s copcopt
plan in cowrt.

The Land nnd Eovioon-
meent Coort apheld Bs Wal-
ker's  azsertion that the
planning minister @ifcd to
eonstder climnie change
when he approved the pisn,

Nr Saror is sppealing
agninsi the decision
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Gippsland Coastal Board v South Gippsland Shire
Councll

“put plainly, rising sea levels are to be expected.
The range of impacts may well be beyond the
predictive capability of current assessment
techniques. In the face of such evidence, a
course of action Is warranted to prevent
Irreversible or severe harm”

(5 August 2008)
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Gippsland Coastal Board

e 9140 “... Itis in our view no longer sufficient to rely only
on what has gone before to assess what may happen
again in the context of coastal processes, sea levels or
for that matter inundation from coastal or inland storm
events.
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www.afr.com The Weekend Australian Financial Review
;.' : E
Weekend Australian, Financial Review
nyone who July 12-13 2008 ‘The federal Department of

The words

three strategies hkely m he appliod
to coastal
shaping up as the cenmry of
climate

The chnllange of coastal erosion
and flooding triggered by rising
sea levels confronts individual
property owners, developers,

insurers, tourism, the real estate

industry and government at all
levels. If forecasts are correct,
whole coastal communities could
be at risk.

The choices are stark — as sea
levels rise and storms become
more frequent and ferocious,

(abandon); they can be moved
further inland (retnauz). owners

paying for the ]a.nd loft behind; or
owners and governments can try
to hold back the sea (defend).

‘Which solution is best, whose
responsibility it will be and what it
means for property values, is
playmg on the minds of those who

have invested along the coast.

From Noosa down to Byron Bay
and the Central Coast, around
Victoria’s coastal lakes and

o

on our south-west tip, some fear
that “absolute waterf{ront’’ may
just disappear into the sea.

And even the three options,
however unpalatable, are not
avaxlable to all.

‘Planned retreat is only possible
where there is somewhere to
retreat to [although] it may be
feasible in some smaller
communities,”” says University of
Sydney coastal studies unit
director Andrew Short.

“Buyback of beachfront property
should be seriously considered
over the coming decades, as 1 am
sure the broader community would
préfer a naturally retreating, and
possibly nourished, beach over
seawali-defended pnvate proparty
replacing those beaches.

This sort of language is
anathema to those selling the joys
and investment potential of the
seaside and it’s a message that
most don’t want to hear. Belongil
Beach at Byron Bay is a
microcosm of the wider problem.
There are few places that have
been as exposed to the raw and
indiscriminate power of waves as
this wealthy enclave, yet locals
insist it is as desirable as ever.

“The large publicity about
climate change does not seem to
have impacted on the prices of

Bay,” property
Belongil Beach resident John
Vaughan says. “Climate chan;

Story

by rising sea levels, the cost would
be astronomical.

A buyback using taxpayers
money would also invite the
crmcism of welfare for wealthy
landholders, but Short argues
Lhere are few pra.ctlcal snd

still willing
thatt

here’ and you would start seemg
property values decrease.”
Others take a harder line.
of NS
lecturer Rob

reference to the jumble of
engineering works stretching from
Miami to Massachusetts.

Ol‘ course, a key element in

buybacks would be dlﬂ'icult and
says owners have to take
for their

g how much to spend,
where and ‘how quickly, depends
on the extent of the risk.

Climate Change has flagged
shoreline erosion as one of the
many effects of climate change.

“It is estimated that er e
coasts will recede one metre for
every one centimetre rise in sea
level,”” the DCC submission to a
federal parliamentary inquiry into
the coast says.

The implications of that metric
are important. If, as expected, sea
levels rise one metre over next
90 years or so, the water line will
advance inland hy an average of
100 metres.

The department notes that storm
surges will exacerbate this erosion
and that increased coastal
flooding from sprmg high and king
tides is }5 h,o m tod.

It is likely the sea-cha.nga
phenomenon, whereby the
proportion and extent of paopls.

housing, ucture and
industry in tha coasml zone ls

qemeh lli’w’fi d&mﬂ'ﬁ. =&Y
iuc’ﬂ‘pred)c ions xﬁean ilie*ribks

of buying on the coast have to be
rerated. Oceanographer lan
Turner has three simple rules for
investing in beachside property.

He says potential purchnsers
need expert advice if the land in
question is less than two metras

r than any previous
‘water mark; if it sits on dunes and
is less than 200 metres from that
water mark; or if the site is based
on fine sediment near the beach.

Turner is frustrated by gushing
real estate articles about houses
built on our near-beach dunes.

“It is very difficult to engage the
property industry — I have found
intorest i talking about things like

nterest in talking about

sea-level rise,”” he says. "It seems
1o be that people don’t want to talk
about it in that specific sector.

“We really should start putting
some kind of caveat on those
properties and educating people
about what the problems could be
with those properties.

“But it is not all doom and
gloom. There are people who are

worried about their property
:3 they needn’t be . . . it is really
about giving them advice about
‘whether they should worry or not.”

Even frank advice won’t
dissuade many determined to live
the seaside dream.

“Some people will take that risk
to their property to live on the
beach,”” Turner says.

‘The problem is compounded by
the fact that national policy is still

buyhan:k should ba faderally

o When it comes to residential
development on a beachfront, they
should be ideri

past and future.

“If people end up having their
property deval they will have to
take it. A lot of money is spent on
the assets of the few,”

voluntary repurchase . . . al market
value,”” Short says. “If you don’t,
you are left with two options:

m with a sea wall,

il
beachfront properties.”

He is not alone in his view and it
is the enduring, established value
of coastal property. as opposed to
the unquantified risk of climate
change, that makes a large-scale
buyback mind-bogglingly
expensive.

Even if it covered only the small
fraction of 100,000 kilometres of
waterfront land that is both
occupied and likely to be affected

which is going to cost a lot of
public money and ‘their

e SAYS.

“If you are worried about losing
one property or house or resort,
the number of people at risk is
very small compared to the overall
It is too bad. It is a

property values more and degrade
the public beach amenity, or do
nothing and houses fall into the
sea and all hell will break loose.”
In return for the beachside bail-
out the public would have better
coastal public space and a longer
future for priceless beaches.
“Once that starts occurring it
starts sending a message to
everyone in beachfront property.
You would say ‘I have a finite life

shame. You can see where people
are coming from, they bought in
goed faith, [but] it's not the
government’s fault.”

Brander gives talks on the topic
up and down the Central Coast in
homespun venues such as the
Old Bar Surf Club. He agrees that
defence is a costly and often
counterproductive exercise. In
America experts talk about the
“New Jerseyisation” of the coast in

You could see a
new home going
up right on the
primary dune, and
you wonder how
approval has been
given for that sort

of development.
Labor MP Jennie George

under
initiatives such as the Council of

Gowve
adaptation frsmework.

A first task is comy th
coastal vulnerability assessment
by the end of this year.

‘The federal government also
committed $1.2 million in the May
budget for six case studies,

g one on the NSW Central
Coast, to help guide responses.

- “‘Projected rises in sea levels are
likely to impact on a significant
number of Australia’s population
through direct or indirect
impacts,” DCC adaptation and
science branch assistant secretary
Jo 'y says in an abstract

of a speech she will give at next
month’s Coast to Coast 2008
conference in Darwin.
Continued next page
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Implementation

Byron Shire Council “Planned
retreat ™

20m setback from erosion
escarpment

All new buildings must be temporary

Capable of removal within 12 hours,
by single 4WD, without mains
electricity

Belongil Beach Progress Association
- legal action - curtailment of property
rights

of retreat policy

Belongil Beach 2000



Conclusions

Law can support good adaptation planning - where clarity over
policy objectives

Uncertainty,long tail effects are problematic but not fatal
Needs “courageous” law-making

Property rights and duties to compensate major hurdles

Legal uncertainty and inconsistent approaches exacerbate risks
for governments (and others)

Some good recent examples of preventive approaches
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