
Adapting Law to Climate 
Change Impacts

“a kind of laziness, an arrogant faith in 
our ability to react in time to save our 
skins”

(Al Gore 1992)



Adaptation’s legal contours

How can law and legal institutions help us respond to How can law and legal institutions help us respond to 
the inevitable impacts of climate change?the inevitable impacts of climate change?

• Law as a driver of adaptation
• Promoting and contributing to adaptive 

capacity - frameworks for prevention and 
damage avoidance

•• Improve capacity to cope with damageImprove capacity to cope with damage -
compensation regimes when anticipatory 
adaptation has not been adopted

• Do no harm - ensuring law does not act as barrier to  
adaptation 

•• Law to help develop capacity to seize opportunitiesLaw to help develop capacity to seize opportunities



Australia’s vulnerability to
climate impacts

• Locations, sectors, and groups affected differently
• Very remote populations
• Indigenous populations
• Climate-dependent industries (primary industries, 

tourism, mining)
• Climate already highly variable - susceptible to drought
• Urban settlements along coastal strip
• Iconic environmental assets e.g GBR
• High levels of species endemism



Source: IPCC, 4th Assessment Report 2007



Challenges for 
adaptation policy

1. Current management of existing stressors 
poor

2. Exacerbation non-linear and affected by 
global changes

3. Existing impacts will be experienced in new 
places, so will be new impacts for those 
communities, industries, environments

4. At least another 100 years of impacts in the 
system (minimum)
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Challenges for law-makers

• Most law responds/reacts to specific 
identifiable problem

• Environmental law* = project or activity driven 
and focussed
• EIA focusses on project (or strategy) cf
• Pollution control could be exemplar, but is usually 

activity-driven rather than absorptive capacity 
driven

• Threatened species planning = good model, but 
expensive and slow

• Need to think differently about what 
“adaptation law” might need



Dealing with extreme uncertainty
• Climatic uncertainty
• Environmental uncertainty
• Policy objective uncertainty
� Precautionary approach
� Focus on trends and design adaptive regime that can deal 

accommodate uncertainty



Variable predictions between 
models

A future January - 9 different models

Hobday et al 2008



Dealing with irreversibility



Dealing with need for localised 
adaptation
• Adaptation strategies will be spatially, 

sectorally, culturally, economically, and 
environmentally contingent

• Harder to design laws to fit every circumstance

• Authority and efficacy of law is diminished if 
application is fragmented or non-uniform



Designing adaptive laws (I)
• Clarify policy objectives - triage? “conservation insurance”?
• No-regrets - preserving future options - minimise use of property 

rights (constrain future options)
• Preference for taking action in the face of uncertainty, especially 

where consequences irreversible
• Staged measures automatically commence when monitored 

thresholds are reached
• Build review and evaluation of adaptation strategy and of law 

itself (seldom done)



Designing adaptive laws (II)

• Good environmental/sustainable 
development governance principles should 
still underpin adaptation planning and law

• Precautionary principle
• Public participation

• Subsidiarity
• Full cost pricing of environmental resources

• Polluter pays



Designing adaptive laws (III) 
• Avoiding harm and reducing risk

Timing - prevent rather than compensate
Scope of risk –reduce impacts and address causes 

of cc
Burden transfer –reduce risk don’t merely transfer it
Liability – create liability for risks that cannot be 

eliminated or reduced

• Reducing vulnerability
Consider cope of social injustice addressed
Capacity building

(Dow et al)



Designing adaptive laws 

• Supporting human rights and well-being
(Dow et al)

• Climate change impacts will intensify and exacerbate 
entrenched social injustice: the poor, the elderly and the 
infirm (local and global scales)

• Avoid unintended consequences of adaptation responses 
(emergency response powers - lessons from Hurricane 
Katrina)



Walker v NSW Min 
for Planning



Gippsland Coastal Board v South Gippsland Shire 
Council 

““put plainly, rising sea levels are to be expected. put plainly, rising sea levels are to be expected. 
The rangeThe range of impacts may well be beyond the of impacts may well be beyond the 
predictive capability of current assessment predictive capability of current assessment 
techniques. In the face of such evidence, a techniques. In the face of such evidence, a 
course of action is warranted to prevent course of action is warranted to prevent 
irreversible or severe harmirreversible or severe harm””

(5 August 2008)



Gippsland Gippsland Coastal BoardCoastal Board
• ¶40 “… It is in our view no longer sufficient to rely only 

on what has gone before to assess what may happen 
again in the context of coastal processes, sea levels or 
for that matter inundation from coastal or inland storm 
events.







ImplementationImplementation of retreat policyof retreat policy

•• Byron Shire Council Byron Shire Council ““ Planned Planned 
retreatretreat ””

•• 20m setback from erosion 20m setback from erosion 
escarpmentescarpment

•• All new buildings must be temporaryAll new buildings must be temporary

•• Capable of removal within 12 hours, Capable of removal within 12 hours, 
by single 4WD, without mains by single 4WD, without mains 
electricityelectricity

•• Belongil Belongil BeachBeach Progress Association Progress Association 
-- legal action legal action -- curtailment of property curtailment of property 
rightsrights

Belongil Beach 2000



Conclusions
• Law can support good adaptation planning - where clarity over 

policy objectives
• Uncertainty,long tail effects are problematic but not fatal
• Needs “courageous” law-making
• Property rights and duties to compensate major hurdles
• Legal uncertainty and inconsistent approaches exacerbate risks 

for governments (and others)
• Some good recent examples of preventive approaches




